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MYERS, J., FOR THE COURT:

1. Rece Vaughn apped's the decison of the Madison County Circuit Court asserting as error the
following issues:

1 DID THE TRIAL COURT ERR IN CREATING AND GIVING JURY INSTRUCTION 16;
AND

2. DID THE TRIAL COURT ERR IN REFUSING TO GRANT PLAINTIFFS JURY
INSTRUCTION 15?.



STATEMENT OF FACTS

72.  Vaughn was afull-time housekeeper a the Ambrosinos residence. As part of her employment,
she lived in a furnished gpartment above the garage. She was dso paid $125 a week sday. The
Ambrosinoswere not required to have workers compensation coverage because they did not employ the
requisite number of employees.

113. On June 26, 1999, Vaughn was serioudy injured when she fel from a ladder while deaning the
twelve foot high kitchen cabinets. Shewas using the ladder to reach the upper cabinets. Shewas standing
midway up the ladder, when the Ambrosinos dog ran under the ladder. VVaughn did not see the dog hit
the ladder, she fdlt the dog impact the ladder. The ladder and Vaughn fdll. Vaughn suffered awound to
her head and a crushed hedl bone in her foot, which required surgery. There was conflicting testimony
whether the Ambrosinosingtructed Vaughn to clean the cabinets that day and whether or not they alowed
her to block off any area of the house from the dog. Vaughn dleged that the Ambrosinos specificaly
ingtructed her to clean the cabinets that day, that they told her that she would just need to be careful when
cleaning the cabinets, and that she was not to shut the dog out of any part of the house. The Ambrosinos
dleged that they did not tel Vaughn to clean the cabinets on her own and that it was her prerogative to
close off the dog.

4.  Vaughn sued the Ambrosinos in the Circuit Court of Madison County on June 26, 2000, seeking
amogt $2 million. The case was tried on February 4th through the 6th, 2002. A jury verdict in favor of

the Ambrosinos was returned on February 6 and filed on record on February 20. Vaughn filed amotion



for anew trial on March 1 and it was heard and denied on April 30. Vaughn perfected her apped on May
28.

LEGAL ANALYSIS
1. THE TRIAL COURT ERRED IN CREATING AND GIVING JURY INSTRUCTION 16; AND

2. THETRIAL COURT ERRED IN REFUSING TO GRANT PLAINTIFFSJURY INSTRUCTION
15.

5. Since both issues ded with the denid of plaintiff's jury ingruction 15 and the judge's creating and
granting of jury ingruction 16, we shall addressthetwo issuesasone. A jury indruction must contain a
correct statement of the law and the ingtruction must be warranted by the evidence. Nolan v. Brantley,
767 So. 2d 234, 239 (1 13) (Miss. Ct. App. 2000). Thereisconsderable discretion regarding the form
and substance of jury ingructions and we review the ingructions as a whole Coho Resources, Inc. v.
McCarthy, 829 So. 2d 1, 22 (1 69) (Miss. 2002).

6.  Vaughn's Ingtruction Number 15 which was rejected stated:

If you find from a preponderance of the evidence in this case that

1. The defendants were in possession or control of the premises at 781 Mannsdale
Road, Madison, Mississppi asthe owners, and

2. the plaintiff was an invitee of the defendants, and

3. the defendants own negligence caused the defendants dog not to be restrained
fromplaintiff'swork areaon the premises, which wasadangerous condition onthe
premises, and

4, the plaintiff was injured by the defendants dog causing the ladder to fal with the
plaintiff, and

5. the defendants negligence was a contributing proximate cause of the plaintiff's
accident and injuries

then you shdl find for the plaintiff.

However, if you believe that the plaintiff has failed to show any one of these eements by a
preponderance of the evidence in this case, then your verdict shal be for the defendant.

Thetrid courts Ingtruction Number 16 which was given stated:



If you find from a preponderance of the evidence in this case that

Lo

the plaintiff was an invitee of the defendants and
the defendants owned the property or premises and

3. the defendants not restraining their dog while plaintiff was working crested a
dangerous condition whichwasnot readily apparent upon the defendants property
and

4, the defendants failed to keep their property or premises in a reasonably safe
condition or warn the plaintiff of a dangerous condition, not readily apparent, of
which the defendant had knowledge and

5. the defendants failure to keep their property or premises in a reasonably safe

conditionor warn the plaintiff of adangerous condition, not readily apparent, was

a proximate contributing cause of plaintiff'sinjuries.

N

then you shdll find for the plaintiff and againgt the defendants.

However, if you bdieve tha the plantiff has faled to show any of these dements by a

preponderance of the evidence in this case, then your verdict shdl be for the defendants.
q7. We begin our andyss of the given ingtruction by noting that there is no question that Vaughn was
an invitee on the Ambrosinos premises. An invitee is one who goes upon the premises of another in
answer to expressed or implied invitation of the owner or occupant for their mutual advantage. Hudson
v. Courtesy Motors, Inc., 794 So. 2d 999, 1003 (Miss. 2001) (19). In Lumbley v. Ten Point Co., 556
So. 2d 1026, 1030 (Miss. 1989), the supreme court found that a hunting camp carekeeper and hiswife,
both of whom were provided lodging on the premises as part of their compensation, were considered
invitees. Vaughn'sand the Ambrosinos Stuationissmilar inthat it provided both parties with advantages.
118. Thelandowner'sduty to aninviteeisto take carethat the property is"reasonably safe” andtowarn
the invitee of "hidden dangers' that arenot "plainand open.” Little by Littlev. Bell, 719 So. 2d 757, 760
(1116) (Miss. 1998). Thereisno duty to warn of dangersthat should be obviousto theinvitee. Nolan, 767
S0. 2d at 240 (15). Based on this, we hold that the given ingtruction accurately conveys the law.

T9. The question now comes down to whether, by not restraining the dog, the Ambrosinos created a

danger to Vaughn, their invitee, which was not readily gpparent. Since Vaughn lived at the resdence, and



had worked there for some time, the dog’ s Sze and nature werefamiliar to her. There was even evidence
that the dog had dmost knocked over the ladder the night before. Therefore, the possibility of the dog
knocking over the ladder was readily gpparent to her on the day of the accident. Thisis made evident by
the fact that Vaughn clamsto have told Mr. Ambrosino of the first near-accident.

910.  Further, evidence was presented that the use of the ladder was entirely up to Vaughn. The
Ambrosinos provided Vaughn with “extenson handles’ she could use to reach the cabinets while sanding
onthefloor. It wasnot necessary for her to usealadder at dl. Therefore, evenif falling to restrain the dog
created a dangerous condition, Vaughnisat least partly at fault for usng theladder when asafer dternative
was available.

11. Wefind this Stuation to be andogous to that in Nolan. There, Nolan agreed to cut the grass on
his mother’ s property. While using ariding lawn mower, Nolan did into a ditch or washed-out area that
he knew existed and wasinjured. Id. at 237. Weruled that Mr. Nolan knew of the dangerous condition
and chose to proceed anyway. Id. at 241. Intheingtant case, Vaughn, based on her experience the prior
night, knew that the dog could possibly bump into the ladder and cause it totip over. Vaughn had asafer
option, the extension handles, but chose to use the ladder instead. We will not hold the Ambrosinosliable
for Vaughn's choice.

12. Wefind that thetria court’sjury ingtruction accurately reflects the law, and that it was warranted
given the evidence presented. Therefore, we affirm the verdict from the trid court.

113. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., AND SOUTHWICK, PJ., THOMAS, LEE, CHANDLER AND
GRIFFIS, JJ., CONCUR. KING, P.J., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY BRIDGESAND IRVING, JJ.



KING, P.J.,, DISSENTING:
114. With appropriate respect for the maority, | believe that the trid court should have granted

ingtruction 15 rather than 16.
715. Asgiveningruction 16 reads.

If you find from a preponderance of the evidence in this case that
1. the plaintiff was an invitee of the defendants and
2. the defendants owned the property or premises and
3. the defendants not resiraining their dog while the plaintiff was working
created a dangerous condition which was not readily apparent upon the defendants
property and
4. thedefendantsfailed to keep their property or premisesin areasonably
safe condition or warn the plaintiff of adangerous condition, not readily gpparent, of which
the defendants had knowledge and
5. the defendants failure to keep their property or premises in a
reasonably safe condition or warn plaintiff of adangerous condition, not readily apparent,
was a proximate contributing cause of plaintiff'sinjuries, then you shdl find for the plaintiff
and againg the defendants.
However, if you bdieve that the plaintiff hasfalled to show any of these dements
by a preponderance of the evidence in this case, then your verdict shall be for the
defendants.

716. Itistheuseof the phrase"not readily apparent” which causes me concern about instruction 16, and
leads me to believe it to be inconsstent with the evidence. Mrs. Vaughn testified that notwithstanding her
request, the Ambrosinos refused to dlow her to restrain or confine the dog.

917. Likewise, notwithstanding this refusal, Mrs. Vaughn was expected to perform duties. It isthe
supposed refusal of the Ambrosinos to alow confinement of the dog, whilerequiring thet she perform her
duties as housekeeper, which created the dangerous Situation and lead to Mrs. Vaughn'sinjury.

118.  Ingruction 16 would not alow the jury to consider the refusal of the Ambrosinos to alow

confinement of the dog. Instead, it placed the responsibility solely on Mrs. Vaughn, by incluson of the

phrase "not readily apparent.”



19. That | beieveto beinconsstent with the evidence. For that reason, | dissent.

BRIDGESAND IRVING, JJ., JOIN THIS OPINION.



